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STATEMENT OF QUESTIONS PRESENTED 


The supplemental question in this proceeding is as 
follows: 


Whether, in view of the forfeiture provision of Section 
21 of the Shipping Act, 1916, as amended, the Federal 
Maritime Board has authority to require a corporation 
organized and existing under the laws of the Republic of 


India, which does not maintain any office in the United 
States and has no officers in the United States, to comply 
with the terms of an order issued thereunder by serving 
such an order on a general steamship agency for foreign 
flag lines which acts for said corporation in the United 
States. 
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For THE District or CotumsBia Circuit 


Nos. 15,804 and 15,920 


Tue Scrxpia Steam Navication Co., Lrp., Petitioner, 


v. 


FrEpERAL MarITiME Boarp and UNITED StaTEs or AMERICA, 
Respondents. 


On Petition for Review of an Order of the 
Federal Maritime Board 


SUPPLEMENTAL BRIEF ON BEHALF OF 
PETITIONER. THE SCINDIA STEAM NAVIGATION 
Co., LTD. 


JURISDICTIONAL STATEMENT 


On June 9, 1960, petitioner filed a petition (No. 15,804) to 
review an order to the Federal Maritime Board issued 
on April 11, 1960, pursuant to Section 21 of the Shipping 
Act, 1916, as amended, ec. 451, 39 Stat. 728 (46 U.S.C. 820) 
entitled ‘‘Contracts, Agreements and Understatings of 
Common Carriers By Water’’. The Board attempted to 
serve this order on April 13, 1960. On June 9, 1960, peti- 
tioner also filed with the Federal Maritime Board an appli- 
cation to rescind its order of April 11, 1960, which the 
Board denied on the very same day, June 9, 1960. A second 
petition (No. 15,920) herein was filed with this Court on 
August 6th, 1960. 


The jurisdiction of this Court rests upon 5 U.S.C. 1032. 
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STATEMENT OF CASE 


Petitioner is a corporation organized and existing under 
the Laws of the Republic of India and maintains its prin- 
cipal office at Bombay, India. Among other maritime ac- 
tivities, it operates a liner service between India and the 
United States and is a member of the Caleutta/USA Con- 
ference. It operates its own vessels which are documented 
under the laws of India (JA 20). Tt does not have any 
officer or employee representing or acting for it within the 
United States, nor does it have, or maintain any office in 
the United States. It does not contribute to, or share in 
any manner, the expenses of maintaining any representa- 
tive in this country, but has a contract for services as 
a general steamship agency with the United States Navi- 
gation Company, Ine. (U. 5. Navigation), a domestic cor- 
poration which is in the business of soliciting cargo, hus- 
banding vessels, and collecting freights for other foreign 
steamship owners, as well as Scindia. Its relationship to 
Scindia is that of an independent contractor engaged in 
business as a general steamship agency. There is no stock 
common ownership between Scindia and U. S. Navigation, 
no common directors, and no common employees (JA 20).? 


On April 11, 1960, without prior notice and without 
a hearing, the Federal Maritime Board, in reliance on 
Section 21 of the Shipping Act, 1916, as amended (46 
U. S. C. $20), issued the subject order, which it attempted 
to serve on April 13, 1960, by mailing a copy addressed 
to Seindia in care of U. S. Navigation at the office of U. S. 
Navigation in New York City. The order is fully described 
in the joint brief filed on behalf of all petitioners in 
Montship Lines Ltd., et al. v. Federal M aritime Board and 
United States of America, No. 15,783 et al. This brief is 
specifically filed on behalf of this petitioner and is con- 


1 These references are to the Joint Appendix in the so-called ‘‘Special 
Order’’ cases (Second Category) No. 15,756 et al., which inelude Nos. 15,757 
and 15,912 in which the issue discussed in this supplemental brief is also 
present. 
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cerned with the subsidiary issue questioning the validity 
of the service of the order upon and the Board’s juris- 
diction over the petitioner to compel compliance with the 
order. 


On June 9, 1960, petitioner, by special appearance, filed 
with the Board an application to rescind its order upon the 
ground among others that the Board had not acquired 
personal jurisdiction over petitioner and could not compel 
compliance with the order. The Board denied this motion 
without a hearing on June 9, 1960 (JA 62). This brief is 
addressed solely to the same ground. The other grounds 
are discussed in the other briefs filed in No. 15,783. 


In a note of protest dated May 6, 1960, the Government 
of India advised the State Department that the Board’s 
orders in this and other proceedings ‘‘trespass upon the 
territorial jurisdiction of the Government of India’’ and 
requested that they be withdrawn (JA 180). 


On August 18, 1960, on petitioner’s motion this Court 
ordered the effectiveness of the Board’s order stayed from 
the date of its issuance pending completion of judicial re- 
view by this Court or until further order of this Court. 


STATUTES INVOLVED 
The pertinent portions of all statutes involved are set 
forth in the Appendix in the joint brief for petitioner in 
No. 15,783, et al. 
STATEMENT OF POINT 
The Board has not obtained jurisdiction over petitioner 
for purposes of its order. 


SUMMARY OF ARGUMENT 


The Board has not acquired jurisdiction over petitioner 
for purposes of the order since it attempted to effect serv- 
ice only by mailing the order to a general steamship agency 
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with whom petitioner has a contract. As this attempt at 
substituted service of the order was not authorized by 
statute, nor even by a rule of the Federal Maritime Board, 
it was invalid and not effective to confer jurisdiction of the 
Board upon petitioner so as to compel compliance with the 
order. 


ARGUMENT 


THE FEDERAL MARITIME BOARD HAS NOT ACQUIRED AND 
DOES NOT HAVE JURISDICTION OVER PETITIONER FOR 
PURPOSES OF THIS ORDER 

As already noted, petitioner has no place of business in 
the United States. Its vessels, when here, are looked after 
by a local corporate firm engaged in business as a general 
steamship agency. This firm (U. S. Navigation) is not 
authorized to submit petitioner to the Board’s jurisdiction 
in any respect. Nevertheless, in an effort to effect service 

of the instant order upon petitioner, the Board mailed a 

copy addressed to petitioner in care of U. S. Navigation. 

This procedure obviously did not constitute personal serv- 

ice of the Board’s process upon Scindia. At best it can be 

regarded as an attempt at a form of substituted service. 

It should be noted that the Board’s predecessor, the United 

States Maritime Commission has held that a general steam- 

ship agency is not subject to the Shipping Act, 1916. Con- 

tinental Distributing Co., Inc. v. Compania Nacional de 

Navigacao, 2 U.S.M.C. 724, Docket No. 634. 


We submit that there is no authority in law for such 
substituted service, and that imagined necessity or actual 
difficulty in effecting personal service of process do not 
furnish any warrant nor constitute any authority for de- 
parting from the well-established principle that personal 
service of process is the basis for jurisdiction unless some 
substituted method is permitted by statute. This very 
Court has emphasized this principle in analyzing the re- 
quirements of due process of law as a basis for obtaining 
jurisdiction of a party to a judicial proceeding. (Wise v. 
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Herzog, 72 App. D.C. 335, 114 F. 2d 486). This Court has 
also held that the requirements of due process of law are 
equally applicable to administrative proceedings. (Barry 
v. Hall, 68 App. D.C. 350, 98 F. 2d 222). 


The constitutional principle, under the Fifth Amendment 
was thoroughly examined in Wise v. Herzog, supra. That 
case involved the District of Columbia Small Claims Act 
which permitted service of a summons to be made upon 
the defendant by registered mail. Judgment was obtained 
by default, and thereafter, upon a special appearance, the 
defendant moved to set aside the attempted substituted 
service of the summons. This Court held defendant en- 
titled to this relief. In its exhaustive opinion the Court 
first noted that service of process is required under the 
constitutional guarantee of due process as a basis for juris- 
diction and the exercise of judicial power. The opinion 
then stated (p. 488) : 


“It does not follow, of course, that actual physical 
service is required in all cases for, although the foun- 
dation of jurisdiction is physical, nevertheless, for ex- 
ample, submission to the jurisdiction by appearance 
may take the place of service upon the person; and 
various other substitutes for personal service have 
been recognized. However, the Supreme Court has 
said that all forms of substituted service in actions 
purely in personam, constitute departure from the rule 
of the common law and the statutory authority there- 
for should be strictly followed.’? (Emphasis supplied) 


The Court next considered the effect upon the Small 
Claims Act of a supplementary Rule of the Municipal Court 
of the District of Columbia, and held that the provisions of 
the Rule constituted ‘‘a reasonable exercise of the rule- 
making power delegated by the Statute to the court”’ (p. 
490). However, since it found ‘neither the statute nor the 
rule was complied with’’, it held that the attempted sub- 
stituted service was insufficient, and that the judgment 
should be vacated and the motion to quash service granted 
(pp. 490, 491). 
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Turning to the present case, we have been unable to find 
any provision in the statute permitting substituted service 
upon a respondent of an order issued under Section 21. 
Nor is there any Rule promulgated by the Board providing 
for the steps to be taken to effect substituted service of a 
Section 21 order. Of the Board’s Rules of Practice and 
Procedure (46 C.F-R., Part 201) Rule 8(c) provides for 
service by the Board of complaints under Rule 5(b) and 
related documents. Paragraph (d) of Rule 8 provides for 
mailing of specified documents by parties in hearings be- 
fore the Board. Rule S(e) merely provides for a date of 
service on documents served by the Board. Rule 10, which 
deals with hearings before the Board, provides that notice 
of such hearings shall be published in the Federal Register 
unless personal service is made or “¢actual notice thereof in 
accordance with law’’ is had. 


Assuming arguendo that the foregoing rules are valid 
exercises of authority delegated by statute to make rules, 
there is no rule prescribing the method of effecting sub- 
stituted service of an order issued under Section 21. Such 
an order is, and here was, issued ex parte, without hearing 
and, of course, without any notice of hearing. There being 
no statutory provision permitting substituted service of this 
Section 21 order, and, consequently, there being no Rule of 
the Board detailing the steps to be followed to effect sub- 
stituted service, it follows that the constitutional guarantee 
of due process requires personal service of this order upon 
this petitioner before the Board can acquire personal juris- 
diction to compel compliance with this order. This is not 
to say that petitioner is not subject to the substantive pro- 
visions of the Shipping Act, 1916. We are here not con- 
cerned with that issue, but only with the provisions of 
Section 21 and the problem of securing compliance with an 
ex parte order issued thereunder. It may be that in a 
hearing or a proceeding before the Board, the issue of juris- 
diction may arise, but we are not now concerned with that 
problem. 
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The caution expressed by this Court in Wise v. Herzog, 
supra, that there must be a statutory basis for substituted 
service of judicial process is applicable with equal, if not 
more, force to acquisition of jurisdiction under Section 21 
which involves forfeitures and misdemeanors. It is clear 
that Section 21 is a penal or punitive statute. The second 
paragraph defines any of the acts therein as crimes (mis- 
demeanors), punishable by monetary fine or by imprison- 
ment or by both. The first paragraph, with which we are 
concerned, also contains a punitive or penal provision. 
Failure to file any of the documents mentioned therein and 
ordered to be filed is punishable by a monetary penalty de- 
fined as a ‘‘forfeit.’? There can certainly be no doubt that 
a forfeiture is penal or punitive in nature. It is a punish- 
ment, the extent of which has no relationship to the damage 
or monetary loss caused by the failure to file. A forfeiture 
is in effect a monetary fine. The Oxford Universal Dic- 
tionary (1955) defines the noun ‘‘forfeit’’ as a ‘‘misdeed, 
crime, transgression’’, and the verb ‘‘to forfeit’’ as ‘‘to 


have to pay in consequence of a crime, offense, breach of 
duty or engagement.’’ 


The linking of the first paragraph of Section 21 with the 
second paragraph (which is self-defined as penal), and the 
provision for a forfeit clearly show that a violation of the 
present order would be a wrongful act in the nature of .a 
crime or offense and not a civil wrong for which damages 
could be assessed. 


The view that Section 21 concerns a ‘‘criminal sanction’’ 
is supported by the decision in United States v. St. Regis 
Paper Company, 181 F. Supp. 862 (S.D.N.Y. 1960), where 
the Court dealt with a comparable statute applicable to the 
Federal Trade Commission (15 U.S.C., §§ 46(b) and 50). 
That statute provides, as does the Shipping Act, that fail- 
ure to comply with the administrative order subjects the 
respondent to a forfeiture of $100 per day for the period 
of noncompliance. Although the question of due process 
was not involved in the St. Regis case, it does stand for the 
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proposition that we are in the area of criminal law and 
criminal sanctions. 


CONCLUSION 


Since we are not dealing with an order that is civil in 
nature, but with a punitive order that is penal in nature, we 
submit that even if substituted service were authorized by 
statute, it would not meet the requirements of due process 
of law for obtaining jurisdiction over petitioner because of 
the constitutional guarantee of personal service as a basis 
for a tribunal’s criminal jurisdiction. 


It follows that the attempted service of the order upon 
Scindia by mailing a copy to it in care of a third party was 
not effective to give the Board jurisdiction over Scindia for 
the purposes of the order because such procedure was not 
authorized by statute, and because of the constitutional in- 
firmity under the Fifth Amendment of any statute which 
would purport to give such authority. 


The Board’s order should be set aside on the ground 
that it has not acquired lawful jurisdiction of petitioner 
for the purposes of this order. 


Respectfully submitted, 


Dunw & ZuckERMAN 


By Morton ZucKERMAN 
1475 Broadway 
New York 36, New York 


Morton Lirtin 
826 Pennsylvania Building 
Washington 4, D. C. 
Attorneys for Petitioner 
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IN THE | 


United States Court of Appeals 
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Nos, 15,804 and 15,920 


Tue Scrnpiua Steam Navication Co., Lrp., Petitioner, 


Vv. 


Untrep States, et au., Respondents 


Petition for Review of an Order of the Federal 
Maritime Board 


REPLY BRIEF FOR PETITIONER 


STATEMENT 


The Court is respectfully reminded that the jurisdictional 
issue raised in petitioner’s supplemental brief herein is 
also raised by this petitioner in Nos. 15,757 and 15,912, 
consolidated with No. 15,756 in the ‘‘special order’’ or 
Category II cases described in the prehearing order herein 
dated October 11, 1960. 


Respondents’ answering brief herein refers the Court 
to their answering brief in consolidated No. 15,756 for 
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their argument on this supplemental issue. This brief is 
in reply to that argument. 


Respondents do not at all question the proposition that 
due process of law under the Fifth Amendment requires 
lawful service of process upon Scindia, or any other 
party, before the Board may exercise its jurisdiction over 
the party. Respondents contend only that the method of 
service employed in these cases as to petitioner was lawful. 


In their endeavor to show valid service of both §21 
orders (the ‘‘special order’’ dated February 26, 1960 and 
the instant ‘‘all contracts’? order) respondents firstly rely 
upon a so-called ‘‘Information Circular’’ furnished to the 
Board by U.S. Navication in 1953. Secondly, the respond- 
ents attempt to ignore the authority of this Court, expressed 
in Wise v. Herzog, 72 App. D. C. 335, 114 F. 2d 486, and cite 
two cases for the supposed proposition that in any case 
service of process upon an agent is sufficient service to ob- 
tain jurisdiction of the principal. We shall see very quickly 
from these cited cases that respondents have completely 
missed the point, for the opinions and holdings are squarely 
based upon the existence of statutes specifically authorizing 
substituted service of process and prescribing the mode and 
steps to be followed. 


Finally, respondents misstate the substance and effect 
of the argument made by petitioner. This is dealt with 
below. 


Let us first consider the legal principle for which re- 
spondents’ citations actually stand. 


L THE LAW OF SUBSTITUTED SERVICE OF PROCESS 


The principle was stated quite simply and firmly in 
Wise v. Herzog, supra. In order to employ substituted 
service as a means of obtaining jurisdiction in personam, 
such service must be authorized by statute, and the method 
prescribed by the statute must be strictly followed. In 
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the absence of such statutory authority, due process of 
law requires that the tribunal’s process be served directly 
and personally upon the respondent or defendant within 
the tribunal’s territorial jurisdiction. 


The two cases relied upon by respondents stand firmly 
for this principle. International Shoe Machinery Corp. v. 
State of Washington, 326 U.S. 310, concerned an effort by 
the Commissioner of Insurance of the State of Washington 
to compel a Delaware corporation to pay a Washington 
State unemployment tax. The Delaware corporation with 
its headquarters at St. Louis, Mo., employed a full time 
salesman residing in Washington, but had no office there. 
The State Commissioner of Insurance deemed the sales- 
man’s solicitation and obtaining of orders to be sufficient 
local activity to subject the nonresident corporation to 
the state tax. He issued a statutory notice of assessment, 
directed to the Delaware corporation. Then, in strict com- 
pliance with the Washington state statute, a copy of the 
assessment was personally served upon the salesman and 
a copy was sent by registered mail to the Delaware cor- 
poration at its head office in St. Louis, Mo. When this 
procedure was attacked as being violative of the commerce 
clause of the Constitution and lacking in due process, the 
Supreme Court held that the state taxing statute was a 
reasonable restraint upon interstate commerce, that the 
activities of the salesman in the state were sufficient to 
constitute doing business in the state by the nonresident 
corporation, and that the method of service of the notice 
of assessment had been authorized by the same statute and 
the procedure prescribed by the statute had been strictly 
followed. 


In our case, of course, there is no statute authorizing 
substituted service of a §21 order. No statutory authority 
is mentioned in respondents’ answering brief. Respondents 
merely argue that U.S. Navication was Scindia’s agent 
here and that the agent’s activities were such as to permit 
service upon Scindia by mailing copies of the orders to 
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the agent. The argument simply overlooks the need for 
statutory authority to effect service in the fashion followed 
by the Board. The citation of the International Shoe case 
shows that respondents have failed to understand this 
principle of procedural due process of law. 


This is emphasized by respondents’ second citation, 
Arpad Szabo v. Smedig Tankredi A.8., 95 F. Supp. 519. 
There the stated facts seem to be close to our own. A non- 
resident foreign steamship corporation had a general 
agency relationship with a New York corporation. <A civil 
suit against the foreign corporation was commenced in 
the U. S. District Court. Service of the summons and 
complaint was made upon the defendant by having the 
U.S. Marshal serve copies upon the New York corporation. 
When this procedure was attacked by the nonresident 
defendant, the Court held that the New York corporation’s 
activities on behalf of the defendant were sufficient to 
constitute it defendant’s ‘‘managing agent’’ within the 
meaning of Rule 4 (d) (3) of the Federal Rules of Civil 
Procedure. These Rules, applicable to all suits of a civil 
nature in the United States district courts (Rule 1), 
were, of course, adopted by the Supreme Court pur- 
suant to statutory authority (Act of June 19, 1934, 
c. 651, 48 Stat. 1064, 28 U.S.C. §2072). The cited case, 
therefore, concerns interpretation and application of a Rule 
of Court based upon an enabling statute. In our case, 
there is no Board rule providing for substituted service 
of a §21 order. The respondents do not refer to any in 
their answering brief. 


What we do have is a statutory provision (§21) author- 
izing the Board to issue an order, restricted in scope to 
the items stated in the statute, but not prescribing the 
mode of service of the order, and not authorizing sub- 
stituted service upon any party to whom the order is 
addressed. It may seem surprising that analysis of the 
statute reveals this situation, but there it is. It may not 
have occurred to the framers of the statute that the problem 
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of lawful service would arise, but whatever the reason, 
they simply did not provide for substituted service of a 
§21 order, and respondents are unable to and have not 
pointed to any statutory authority for such service, nor 
to any Board rule for such service based upon an enabling 
statute. 


That the Shipping Act was not drawn with the service 
problem in mind is inferentially touched upon by the 
Second Cireuit Court of Appeals opinion in the Kerr case 
upon which respondents place so much emphasis in their 
answering brief on the substantive issues. (Kerr Steamship 
Co., Inc. of America, et al., C.A. 2, decided Oct. 31, 
1960). In discussing the effect of the ‘‘all contracts”’ 
order concerning documents located abroad, the opinion 
states: 


‘“‘The extent to which the information could be forcibly 
elicited is another matter, not in the least relevant to 
whether it may be lawfully demanded * * * The process 
by which an order is to be enforced is one thing, its 
validity is another.’’ 


If we properly understand the distinction drawn by the 
Court, it is that the Board may issue an order, even though 
it cannot compel compliance with the order. We respect- 
fully suggest that a directive is not an order unless the 
issuing tribunal has the authority to compel compliance. 
Without such authority, the directive is merely a request, 
or an invitation, or a suggestion, or anything but an order. 
This is not merely a play upon words, but a serious dis- 
tinction between the authority of the Board effectively 
to exercise its statutory duties and the lack of such author- 
ity. If the Board has no means forcibly to elicit compli- 
ance with its ‘‘order’”’ it has not authority to issue an 
effective ‘‘order’’. 


What is even more important is that underlying the 
question of enforcement of an order is the fundamental and 
constitutional requirement that the order be lawfully served 
upon the order’s respondent. While in our opinion the 
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Second Circuit Court’s distinction negates the authority 
to issue an ‘‘order’’, an even sounder distinction exists 
between the Board’s authority to issue an otherwise en- 
forcible order and the ability to apply the order to a 
specific respondent. In other words, §21 authorizes the 
Board to issue an order that may be enforced by some 
means, but the Shipping Act, in its entirety, does not 
authorize the Board’s acquisition of jurisdiction over par- 
ties named in the order by means of substituted service. 
The Kerr opinion implies one kind of deficiency in the 
statute. The cases cited by respondents herein, as well 
as Wise v. Herzog, supra, most clearly reveal an actual 
omission or deficiency in the statute. Having no method 
of making substituted service of a §21 order prescribed 
in the statute, and there being no Board Rule promulgated 
pursuant to any statutory authority, there was and is 
only one method by which the Board could acquire invol- 
untary jurisdiction over the parties named in the instant 
orders, and that is by personal service of copies upon the 
parties in the U. S. A. This is the clear requirement of 
procedural due process of law as firmly applied in all the 
cases cited by both sides herein. In each case the Court 
first had to find the existence of statutory authority for 
substituted service of process, and then examined the facts 
to ascertain that there had been strict compliance with the 
procedural steps required by the statute and the rules 
adopted pursuant to that statutory authority. 


That due personal service upon Scindia was, in fact, not 
possible, or difficult to achieve, obviously cannot remedy 
the deficiency in the statute. It is not at all unusual for 
a party to litigation or to an administrative proceeding, 
to be in fact beyond the reach of even authorized substi- 
tuted process. The problem of obtaining lawful juris- 
diction over parties is always present in any proceeding 
conducted by or before any tribunal, and the procedural 
mandate of the Fifth Amendment must be obeyed before 
the tribunal may exercise its authority over any specific 
party. 
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IL, THE “INFORMATION CIRCULAR” 


It is a corollary of the foregoing principle that lawful 
personal jurisdiction may be obtained by consent. Re- 
spondents herein urge that as to Scindia such consent had 
been given in a so-called ‘‘Information Circular’’ filed by 
U.S. Navicarion with the Board in 1953, when U.S. Navica- 
Tion was acting as Scindia’s general steamship agent 
pursuant to a written contract (Stipulation, J.A. 92). 
There are essentially three sufficient reasons why that 
circular does not give the Board jurisdiction over Scindia. 
We shall see, below, that this was not a consent given 
by Scindia, but let us firstly consider the circular itself. 
Respondents’ brief quotes an extract in the form of a 
question and answer. The question pertains to alleged 
authority to accept service (presumably for Scindia) in 
the United States of ‘‘complaints, notices, subpoenas, or 
other documents which may be issued in connection with 
regulatory proceedings.’’ Surely, the instant §21 orders 
are not complaints, notices or subpoenas. Are they ‘‘docu- 
ments’’? By ordinary understanding and common usage 
it is highly improper to interpret the term ‘‘documents’’, 
within the quoted extract, to mean these orders. What- 
ever the contemplation of the draftsmen of the question, 
the recipient obviously would and did understand the term 
‘documents’? to have its ordinary meaning. The Oxford 
Universal Dictionary (1955) defines the noun ‘‘document’’ 
as ‘‘that which serves to show or prove something; evi- 
dence, proof. Something written, inscribed, etc., which 
furnishes evidence or information upon any subject, as a 
manuscript, title-deed, coin, etc.’? How this common mean- 
ing can be said to embrace ‘‘orders’’ issued under §21 
escapes us, particularly as the same dictionary defines 
‘‘order’’, in the sense applicable to our case, to mean ‘‘an 
authoritative direction, injunction, mandate.’? The cir- 
cular’s question, then, could not have been understood to 
contemplate the receipt of ‘‘orders’’ to be issued by the 
Board. The circular, therefore, cannot be used as evidence 
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of consent by anyone to authorize acceptance of the instant 
orders, 


Secondly, if we were to ignore the foregoing inherent 
limitation, the circular does not constitute a consent by 
Scindia to submit itself procedurally to the Board’s juris- 
diction either in a specific proceeding, or as a general 
proposition. It is axiomatic that the consent or submission 
to jurisdiction must be the act of the submitting party. 
The authority of an ‘‘agent’’ to accept service of civil 
process and thereby to submit his principal to the personal 
jurisdiction of the tribunal, must have been given either 
expressly or impliedly by the principal and in the absence 
of such grant of authority, the acceptance of process by 
the ‘‘agent’’ does not constitute a waiver of defects in 
the tribunal’s jurisdiction. (Christensson v. Hogdal, 91 
App. D.C. 251, 199 Fed. 2d 402, 404, fn. 3) Respondents 
themselves point out that the circular upon which they 
rely was not executed by and was not the act of Scindia. 
Their brief (p. 24) states that in 1953 the circular was 
addressed ‘‘to Scindia’s agent, U.S. Navigation Co., on 
behalf of Scindia.’’ It was answered, signed and filed 
with the Board by U.S. Navigation and not by Scindia. 
The respondents can not show any express authority given 
by Scindia to U.S. Navigation to execute and to furnish 
the circular to the Board on behalf of and as Scindia’s 
act. Not only was there an express lack of such authority, 
but also the specific contract between Scindia and U.S. 
Navigation did not authorize U.S. Navigation either to 
furnish the circular or to accept service of Board orders 
for Scindia. The filing of the circular in 1953 was an 
unauthorized act, in response to a request addressed by 
the Board not to Scindia but to U.S. Navigation. 


Thirdly, the contractual relationship between Scindia 
and U.S. Navigation was formally terminated in December, 
1954 (Stipulation, J.A. 97). Consequently, even if the 
filing of the circular had been a valid and authorized 
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act, and even if the circular had clearly constituted 
Scindia’s consent to have U.S. Navigation accept service 
for it of §21 orders, the termination of the ‘‘agency’’ 
tpso facto terminated any authority that U.S. Navigation 
would have had under the circular even where the record 
discloses no formal revocation of the agent’s designation 
as the resident agent to receive service of process (Fauchier 
v. McNeil Const. Co., 84 F. Supp. 574, 575). No matter 
how respondents would like to interpret the 1953 circular 
and its application to Scindia, it was no longer in effect 
in March and April, 1960 when the Board attempted to 
serve the instant orders upon Scindia. 


The fact that some years later Scindia again entered 
into a contract with U.S. Navigation does not aid the 
Board. The new contract, effective July 1, 1958 (Stipula- 
tion, J.A. 89) does not authorize U.S. Navigation to 
aecept service of §21 orders for Scindia and does not 
authorize the filing of any information circulars. Nor has 


any been filed, and respondents do not refer to any docu- 
ment other than the 1953 circular. Nor has the 1953 circular 
been revived or ratified by the new contract. 


Mention should be made of the ‘‘implied authority’’ of 
an agent to accept service. The implication, raised in law, 
is only another way of stating the rationale of the law 
governing substituted service of process, Where there is 
no actual designation of a local agent to accept service, 
but there are activities locally carried on in behalf of the 
nonresident, and these activities are sufficient to warrant 
a holding that the nonresident is engaged in business within 
the territorial jurisdiction of the tribunal, the implication 
is made that the nonresident has consented to have his 
local representative accept service of process in his behalf. 
However, this being substituted service, there must be 
statutory authority for the service, as we have seen. There 
being no such authority in our case, there can be no implied 
authority in U.S. Navigation to accept service of the present 
orders for Scindia. 
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il. SCINDIA’S ARGUMENT AND ITS EFFECT 


In their brief (p. 25) respondents complain that our 
argument ‘‘would effectively repeal the Shipping Act’s 
applicability to non-citizens.’’ This is an obvious miscon- 
struction. We make no such contention. Respondents 
have simply failed to grasp the point. They confuse non- 
citizenship with nonresidence, and have made no attempt 
to understand the law of substituted service. A non- 
citizen having a local office, or resident within our terri- 
tory is just as amenable to personal service of process as 
a resident citizen. A noncitizen, not resident locally, but 
who carries on local business through ‘‘agents’’ or em- 
ployees is amenable to substituted service of process, 
provided that such service is authorized by statute and 
provided also that the procedure laid down in the statute 
or in the tribunal’s rules promulgated under the statute, 
is strictly followed. Indeed, the same law of substituted 
service is applicable to nonresident citizens. In Fleming 
v. Lake Delton Development Company, 241 F. 2d 865 (C.A. 
7, 1957), cert. den., 78 S. Ct. 28, 355 U.S. 821, the trial Court 
in Wisconsin ordered that notice of an application be served 
by registered mail on a person residing in Illinois, The 
Court of Appeals set aside the trial Court’s subsequent 
rulings based upon this purported service of the notice. 
The opinion notes (p. 866) that the method of service was 
not provided by statute or rules, adding: 


‘‘No court may properly subject a person to its juris- 
diction by merely notifying him by an undelivered 
letter directing him to come to court, in the absence of 
statutory basis for such procedure.’’ 


The parallel to our own cases is deadly for respondents 
herein. 


Without Scindia’s local presence, without submission by 
Scindia’s own consent, without statutory authority for 
substituted service, and without rules prescribing the steps 
to be followed, the procedure employed by the Board here 
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was unauthorized, violated the Fifth Amendment, did not 
constitute valid service of the orders upon Scindia, and 
the Board has not acquired jurisdiction of Scindia for any 
purpose of the orders. This is what Scindia contends, 
because this is our law of procedure. 


The immediate effect of our argument, of course, will be 
the vacating of the orders as to petitioner. The concomitant 
effect may be the reconsideration by the Board of the 
methods it uses to carry out its duties. The ultimate 
effect may be a revision of the Shipping Act, which, as 
shown by the main brief herein, is so drawn as to give rise, 
in its application, to severe friction with friendly foreign 
governments. 

CONCLUSION 


Not only have the respondents failed to overcome the 
argument stated in petitioner’s Supplemental Brief, but 
the two cases cited by them actually support our argument 
and fully accord with the procedural law as expressed by 


this Court in Wise v. Herzog, supra, which respondents 
blandly ignore. 


The Court should hold that there has not been valid 
service of the orders upon petitioner, and that the Board 
has not acquired jurisdiction of the petitioner for the 
purposes of the orders. The orders should be set aside 
as to this petitioner in Nos. 15757, 15912, 15804 and 15920. 


Respectfully submitted, 
Dunn & Zuckerman 


By Morton Zuckerman 
1475 Broadway 
New York 36, N. Y. 


Morrow Lirrm 
826 Pennsylvania Building 
Washington 4, D. C. 
Appearing Specially as 
Attorneys for Petitioner 


